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Dedication 

In the last fiscal year, the Office of Bar Counsel lost to retirement Bar Counsel 

Constance Vecchione and First Assistant Bar Counsel John Marshall.  Since the end of the 

fiscal year, Assistant Bar Counsels Bruce Eisenhut, Jane Podolski, Jane Rabe and Susan Strauss 

Weisberg have also retired.  Together, these attorneys worked for the office for a total of 

approximately 170 years.   

We cannot overstate the contributions of these individuals to the Office of Bar Counsel; 

nor their steadfast dedication to our mission of protecting the public from unethical conduct by 

attorneys and preserving and enhancing the integrity and high standards of the bar.  Several of 

the departing lawyers joined the office in its nascence when disciplinary law in Massachusetts 

was just starting to be developed.  The disciplinary matters they investigated, resolved and 

prosecuted, and the SJC decisions that resulted from those prosecutions, continue to govern the 

conduct of lawyers and the sanctions for misconduct today.   

Connie led the office from 2006 through 2018, during which time the office prosecuted 

many ground-breaking cases, eliminated a huge backlog and greatly enhanced its services to 

consumers and members of the Massachusetts bar.  We thank Connie, as well as the other 

retiring assistants, for everything they brought to the Office of Bar Counsel over the many 

productive years.   
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Bar Counsel’s Report to the Supreme Judicial Court 
Fiscal Year 2019 

Executive Summary 

This is a summary of the key points in the report that follow for the ten-month fiscal year that 

began on September 1, 2018 and ended on June 30, 20191: 

• Constance Vecchione, after a highly successful, thirteen-year tenure as bar counsel, 

retired as of January 4, 2019.  

• During the ten-month fiscal year, the Office of Bar Counsel filed 61 petitions for 

discipline including affidavits of resignation, with charges based on 74 complaints.  In 

addition, 16 petitions for reciprocal discipline were filed directly with the Supreme 

Judicial Court for Suffolk County.  Bar counsel also sought and obtained orders for the 

immediate temporary suspension of 5 attorneys, where the lawyers posed a threat of 

substantial harm to clients or prospective clients. 

• At the end of the fiscal year there were only 12 lawyers under investigation with files 

over 18 months old that were not in petition and had not been deferred or held.  

• Bar counsel’s diversion program for minor disciplinary violations concluded cases 

involving 15 lawyers. 

• Bar counsel’s Attorney and Consumer Assistance Program screened and resolved 88% of 

the 3162 new complaints received by ACAP without referral for investigation.   

• Bar counsel’s ethics helpline handled more than 1540 calls from lawyers seeking 

information and assistance on issues of professional conduct. 

 
1  In 2018, the Board of Bar Overseers changed its fiscal year end from August 31 to June 30.  Thus, FY2019 was 
the period from September 1, 2018 to June 30, 2019.  All future fiscal years will run from July 1 to June 30.   
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• Bar counsel provided a free monthly trust account program, first instituted 14 years ago, 

that focuses on the record-keeping requirements of Mass. R. Prof. C. 1.15, and her staff 

made at least 20 additional presentations at CLEs, bar association meetings, law schools 

and other forums.   

Overview 

The Justices of the Supreme Judicial Court established the Board of Bar Overseers, the 

Office of Bar Counsel, and the Clients’ Security Board by rule in 1974, and funded the entities 

through a portion of the attorney registration fees.  The bar counsel, an independent prosecutor 

who serves at the pleasure of the Court, investigates complaints alleging professional misconduct 

against lawyers, and prosecutes formal charges against lawyers before the Board of Bar 

Overseers.  The Board of Bar Overseers may dismiss charges, impose minor discipline, or 

recommend suspension or disbarment to the Court.  In addition, bar counsel appears as a party at 

Board hearings on attorneys’ petitions for reinstatement to the bar.   

At the close of FY2019, there were 59,364 Massachusetts lawyers registered on active 

status and another 11,786 lawyers on inactive status.  These numbers represent a very slight 

increase in the number of active attorneys and a very slight decrease in the number on inactive 

status.  Table 1 shows the number of attorneys registered for active practice over the last six 

years. 
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From its inception in 1999 through the end of FY2019, ACAP had evaluated and 

processed a total of 100,744 inquiries.  During FY2019, ACAP responded to 3162 new inquiries, 

as well as approximately 1700 further inquiries on matters that had previously been closed.  

Approximately 78% of the new inquiries were received as telephone calls; almost all the 

remainder, 22%, were in writing, with a small number of walk-ins.  ACAP resolved more than 

88% of inquiries without referral for investigation.  Consistent with time standards agreed upon 

with the Supreme Judicial Court, over 99% of ACAP contacts reached final disposition (whether 

referral for investigation or resolution) within 30 days of receipt. 

ACAP’s initial step in addressing any new inquiry is to determine whether the problem is 

within the jurisdiction of the Board.  ACAP resolves many consumer inquiries by providing 

information; discussing reasonable expectations and timetables in legal cases; suggesting 

alternative ways of dealing with the dispute; or making referrals to lawyer referral services, fee 

dispute resolution services, and legal services organizations.  At the consumer’s request, ACAP 

may also act as an intermediary by telephoning the attorney.  Some typical results are that the 

lawyer returns a legal file requested by a client, refunds an unearned retainer, or calls the client 

to give an update on case status.     

  The nature of the issues that prompt inquiries to ACAP does not vary much from year to 

year.  Approximately 18% of all new ACAP matters in FY2019 concerned allegations of 

lawyers’ neglect of clients or legal matters, or failure to return client calls.  The areas of law that 

produced the most inquiries to ACAP in FY2019 were civil litigation (including personal injury) 

(18%), domestic relations (14%), trusts and estates (14%), criminal defense (11%), and real 

estate (7%).  Approximately 4% of the calls to ACAP involved questions about legal fees. 
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Effective September 1, 2009, Supreme Judicial Court Rule 4:01, § 8.1(a) and 

section 2.1(b)(1) of the Rules of the Board of Bar Overseers provide that a matter need not be 

pursued if the Office of Bar Counsel, in its discretion, determines the complaint to be frivolous, 

outside the Board’s jurisdiction, or to involve allegations that do not warrant further action.  The 

effects of these changes are described further in the next section of this report.  On the other end 

of the spectrum, bar counsel sends consumers a complaint form immediately when serious 

professional misconduct might be involved.  In the middle are the several thousand matters that 

the ACAP staff seeks to resolve.   

Complaints Docketed 

The Office of Bar Counsel opened 522 complaints against attorneys in the 10-month 

FY2019.2  The number of complaints formally docketed has decreased since FY2009, when 

1001 complaints were opened.  This decrease is somewhat attributable to the 2009 amendment 

described above that gives bar counsel discretion not to open files on matters that are frivolous, 

are outside the Board's jurisdiction, or otherwise do not warrant further action.  However, most 

state jurisdictions have reported a significant decrease in complaints against lawyers during 

recent years, and bar counsel’s numbers are clearly part of that national trend.  The reasons for 

the trend have been a subject of speculation by disciplinary authorities and others.    

When review is sought by a consumer, bar counsel’s decisions not to open files are 

almost always affirmed by the Board.  In FY2019, 54 complainants requested and received 

review of bar counsel's decision by a member of the Board pursuant to SJC Rule 4:01, § 8.1(a) 

and section 2.8(a)(1) of the Rules of the Board of Bar Overseers.  The reviewing Board member 

reversed bar counsel’s decision in only one of those matters.   

 
2 This represents an average of 52 complaints each month with an actual 12-month total, including July and August 
2018, of 622.   
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Mandatory notices from financial institutions of dishonored checks drawn on attorney trust 

accounts resulted in the opening of 102 of the files opened in FY2019.  The number of these notices 

received from banks fluctuates from year to year but has generally been lower in recent years than in 

earlier years.   

As always, very few dishonored checks in this fiscal year resulted from bank error or other 

problems outside the lawyer’s control.  IOLTA checks usually bounce because of inadequate record-

keeping by the lawyer or law office that does not comply, or fully comply, with the requirements of 

Mass. R. Prof. C. 1.15(f).  Bar counsel continues to be committed to educating and assisting 

Massachusetts lawyers with their IOLTA record-keeping.  However, given that the record-keeping 

rules have now been in effect for fifteen years, bar counsel plans going forward to hold more lawyers 

responsible for violations of the record-keeping rules, particularly when IOLTA accounts are short or 

the lawyer is unable to account for all IOLTA funds held.   

In addition, a 2015 amendment to Rule 1.15 codified decisional law holding that advance fees 

and retainers must be held in a trust account until earned and that advances for expenses must also be 

held in a trust account until disbursed.  Many lawyers have been disciplined in recent years for 

withdrawing retainer funds from an IOLTA account before the funds were earned or by failing to 

deposit retainers into IOLTA accounts at all.   

Bar counsel, in cooperation with the Boston Bar Association, presents a free training program 

on trust account maintenance on the first Thursday of each month between October and May.  The 

course is open to any lawyer, whether or not a BBA member, and to support staff.  This course is 

further described within the Related Activities section of this report.  Bar counsel also presents the 

program in other locations during the year, which programs are publicized by law schools, local bar 

associations and title insurers.    
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under active investigation) when the investigation is based upon an open criminal charge; files may be 

deferred by the Board when civil litigation closely related to the disciplinary complaint is pending.  

  Although few respondents have matters still pending after 18 months, Table 6A, below, shows 

the rapid resolution of the remaining respondent matters.  In FY2019 there was only 1 respondent with 

a pending matter after 24 months that was not held or deferred.   

 
 

 
 
Diversion 

The diversion program in the Office of Bar Counsel, in effect since 2009, is an alternative to 

discipline for low level misconduct that may be more effectively addressed through remediation than 

through the imposition of a sanction.  Lawyers offered this type of disposition agree to specified 
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education, evaluation, monitoring or counseling programs to address systemic problems in their 

practices or personal issues that affect their practices.   

Diversion in lieu of discipline is voluntary on the part of the lawyer.  A lawyer who assents to 

diversion signs an agreement with the Office of Bar Counsel, describing the lawyer’s misconduct and 

the lawyer’s obligation to take remedial measures.  The agreement is then submitted to a Board 

member for approval.  Fulfillment of the lawyer’s obligations under the agreement results in the 

closing of the disciplinary matter, but lawyers who fail to fulfill their obligations are still subject to 

discipline.  An experienced assistant bar counsel from the ACAP staff acts as diversion coordinator.   

Diversion agreements may include requirements for training in legal ethics, legal practice areas, 

and practice management or client relations.  Depending on the nature of the misconduct and the 

underlying circumstances, attorneys may be required to obtain a practice-management assessment 

through LOMAP; consult with LCL as to substance abuse, mental health or stress-related issues; 

participate in fee arbitration; or attend substantive CLE courses.   

During the fiscal year, 15 lawyers entered into diversion agreements in lieu of discipline.  Some 

of those lawyers were diverted as a result of minor problems with the lawyer’s trust account record 

keeping.  Those lawyers, among other undertakings, were required to attend bar counsel’s monthly 

trust account training and to document afterwards that their trust account records were fully compliant.   

Disciplinary Proceedings and Sanctions 

In FY2019, the Office of Bar Counsel filed 61 petitions for discipline (including affidavits of 

resignation) seeking public sanctions.  This is an average of six per month, so that had FY2019 been a 

12-month year, the total would have been 73, which is consistent with the 71 petitions filed in FY2018.   
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Hearing committees and special hearing officers completed full hearings on 9 disciplinary cases 

during the fiscal year.  Hearing reports were submitted on 10 disciplinary cases and Board decisions 

were issued on 6 disciplinary matters. 

Bar counsel appeared before hearing committees, hearing panels, the Board, and the Court at 

hearings (both evidentiary and non-evidentiary) on a total of 67 dates.  Evidentiary hearings were 

conducted in 9 disciplinary cases and 7 reinstatement matters.  

The Board and the Supreme Judicial Court together imposed disciplinary sanctions on 105 

lawyers in FY2019.  An average of 10.5 lawyers were sanctioned in each of the ten months.  Had 2019 

been a 12-month year, there would arguably have been twenty-one additional lawyers sanctioned for a 

total of 126.  This number is higher than the number of lawyers disciplined during the past five years 

(110 in FY2014, 109 in FY2015, 125 in FY2016, 118 in FY2017 and 108 in FY2018).    

Of these 105 lawyers, 27 received (private) admonitions, 17 lawyers were publicly 

reprimanded, 38 lawyers were suspended for a defined term (including stayed suspensions), 4 were 

indefinitely suspended, 2 resigned as a disciplinary sanction, and 17 were disbarred.  Five lawyers 

were temporarily suspended from the practice of law pending formal disciplinary proceedings.   

Public reprimands, stayed suspensions, and reinstatement from suspensions of a year or less 

(i.e., those eligible for automatic reinstatement without hearing) may be subject to conditions.  Typical 

conditions include such requirements as monitoring by LCL, an evaluation by LOMAP, or submitting 

compliant trust account records at intervals for a period of time.   

The legal areas that produced the most discipline in FY2019 were civil litigation, including 

personal injury, domestic relations, criminal defense and trusts and estates, followed closely by real 

estate and immigration.  In addition, significant numbers of attorneys were disciplined on the basis of 

their own criminal convictions and as the result of a disciplinary order from another jurisdiction.  
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Regardless of the legal area involved, the most pervasive types of misconduct resulting in discipline 

were neglect of a client matter, failure to communicate adequately with a client, lack of competence, 

excessive fees and lack of fee agreement, and various types of misrepresentations to clients, courts and 

third parties.   

As in prior years, almost all lawyers disciplined had been admitted to the bar for at least five 

years3 and more than 80% of those lawyers had practiced for over ten.  Almost 90% of the lawyers 

disciplined were over 40, and 14% were older than 70.  Approximately 70% described themselves as 

solo practitioners.  A self-reported 37% of disciplined attorneys were not members of a bar association 

and 33% reported that they had not attended CLE courses in the prior five years.  Approximately one-

quarter had prior discipline.  

Tables 7 and 8 show the primary legal area involved in the cases resulting in sanctions in 

FY2019 and the types of misconduct found. 

 

 

 

 

 

 

 

 

 

 
3 The data contained in this paragraph is based on only 70 of the 105 lawyers disciplined.  Bar counsel does not maintain 
these statistics for lawyers who were reciprocally disciplined and does not have complete data on lawyers disciplined as the 
result of a criminal conviction.  
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Reinstatements 

In addition to petitions for discipline filed by bar counsel, 7 petitions for 

reinstatement were filed during FY2019 by suspended or disbarred attorneys.  After 

hearing, 7 lawyers were reinstated to practice, and 4 lawyers were denied reinstatement.4  

Following short suspensions, another 7 lawyers were reinstated to practice without 

petition or hearing.  

Commissioners 

A commissioner is typically appointed when an attorney dies, becomes disabled, 

or unexpectedly disappears without a succession plan in place or is suspended or 

disbarred and fails properly to close a law practice.  Whether the underlying cause is the 

lawyer’s loss of license, death, or disability, the resulting abandoned client files remain a 

persistent problem, especially where the files are numerous and have not been properly 

preserved or inventoried.  Related problems exist with the IOLTA accounts of these 

lawyers when inadequate record keeping makes it difficult or impossible to identify the 

owners of the remaining funds.  In the past, bar counsel was responsible for seeking and 

supervising commissioners in numerous cases each year.  

In 2019, the Board implemented a program that relieved bar counsel from the task 

of seeking commissioners for attorneys who, while they still were operating an active 

practice, died without a succession plan.  The Board hired an attorney who was formerly 

a member of bar counsel’s staff, to handle the day-to-day operations of the commissioner 

program.  

4  Some of the decisions pertained to lawyers who had applied for reinstatement in FY18. 



https://www.massbbo.org/Files?fileName=bd17-024-2.pdf
https://www.massbbo.org/Files?fileName=bd18-024.pdf
https://www.massbbo.org/Files?fileName=ClientFilesRule.pdf
https://www.massbbo.org/Files?fileName=ClientFilesRule.pdf
https://www.massbbo.org/


https://www.massbbo.org/Files?fileName=bd18-092.pdf
https://www.massbbo.org/Files?fileName=bd18-038.pdf


https://www.massbbo.org/Files?fileName=bd18-102.pdf
https://www.massbbo.org/Files?fileName=bd15-104.pdf
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• Staff at the Office of Bar Counsel served as members of the Supreme Judicial 

Court Standing Advisory Committee on the Rules of Professional Conduct, which 

continues to review, draft and propose to the Court various amendments to those 

rules and their comments.  

• Staff at the Board of Bar Overseers and Office of Bar Counsel served as members 

of the Supreme Judicial Court’s steering committee on lawyer well-being, which 

was created to consider and make recommendations about issues raised by the 

August 2017 report of the National Task Force on Lawyer Well-Being.  In June of 

2019, the committee issued a report based on the recommendations of its various 

constituents (including regulators, law schools, small firms, large firms, and 

public sector organizations) as to concrete steps that should be considered in 

Massachusetts.  As members of the regulator’s subcommittee, bar counsel and 

Board staff contributed proposals to promote attorney wellness in Massachusetts 

that could potentially be implemented by bar counsel and the Board.  Bar counsel 

will begin work to implement some of the proposals in FY2020.  

• Staff at the Board of Bar Overseers and the Office of Bar Counsel in FY2019 also 

participated with the Board of Bar Examiners and the Supreme Judicial Court in 

drafting rule-based examination questions for an ethics module that will be added 

to the Massachusetts component of the Uniform Bar Examination.   

• The Office of Bar Counsel also continued its outreach initiative to the public that 

began in FY2018 and was intended to help Massachusetts residents in their 

relationships with lawyers and develop and enhance public understanding of bar 

counsel’s role.  During FY2019, members of the outreach committee contacted 

and communicated with numerous senior centers, libraries, community centers 
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and other venues and organizations that provide information to the public.  Staff 

then arranged and participated in many meetings and speaking engagements, 

during which outreach committee members discussed and answered questions 

about hiring attorneys, entering into representation agreements, and managing the 

attorney-client relationship, as well as contacting bar counsel when concerns 

arise.  

• As it has done for many years, the Office of Bar Counsel through its ethics 

helpline answers questions from Massachusetts lawyers three afternoons each 

week and when a lawyer seeks ethical guidance on an emergency basis.  The 

assistant bar counsel who take the calls endeavors to guide lawyers facing ethical 

issues to identify and apply the relevant rules of professional conduct to the facts 

presented.  Assistant bar counsel in FY2019 responded to more than 1540 calls on 

the ethics helpline covering a multitude of issues relating to the rules of 

professional conduct, including, in particular, questions concerning new 

Mass. R. Prof. C. 1.15A effective September 1, 2018, discussed above. 

• Bar counsel staff made at least 20 presentations on professional conduct issues at 

MCLE, law schools and bar associations, including the Boston Bar Association, 

Massachusetts Bar Association, Women’s Bar Association, Worcester Bar 

Association, and Business Lawyers’ Network, as well as Suffolk Law School, the 

New England School of Law, Boston University and Boston College.   

• In addition, as previously described, in an ongoing effort to assist lawyers with 

the trust account record-keeping requirements of Mass. R. Prof. C. 1.15, bar 

counsel conducts a free one-hour trust account program monthly at the Boston 

Bar Association.  The program is presented by an assistant bar counsel who 
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concentrates on handling complaints arising from dishonored check notices.  In 

FY2019, there were 96 attorneys or bookkeepers who attended the classes in 

Boston.  The same assistant bar counsel also presented additional trust account 

programs in other locations in Massachusetts, including for local bar associations, 

title insurance companies and at Western New England School of Law and the 

Massachusetts School of Law.   

• Trust accounting and other matters are also discussed in a full-day program on 

ethics and law office management, entitled “How to Make Money and Stay Out of 

Trouble”, that is offered twice a year in Boston by the Office of Bar Counsel and 

MCLE.  The course also addresses, among other issues, the establishment of an 

attorney-client relationship, social media issues, withdrawal from representation 

and return of files, conflicts and conflict management, billing and collecting, as 

well as best practice tips from LOMAP and a presentation from LCL on stress 

management and substance abuse issues. 

• Staff from the Office of Bar Counsel and Board of Bar Overseers also continue to 

participate in Inns of Court and served on the boards of directors of Lawyers 

Concerned for Lawyers and of Greater Boston Legal Services.   

Website  

The website of the Board of Bar Overseers and Office of Bar Counsel provides 

information to the bar and the public on the functions of the Board of Bar Overseers and 

Office of Bar Counsel, as well as explanations on how to file complaints (including a 

downloadable complaint form) and of the disciplinary process.   

The site includes a “look up a lawyer” function, with links to the lawyer’s contact 

information and disciplinary history.  This section of the site also includes the 

https://www.massbbo.org/
https://www.massbbo.org/
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declarations of active status attorneys as to whether they carry malpractice insurance.  

Supreme Judicial Court Rule 4:02 requires that lawyers certify in their annual registration 

statements whether they are covered by professional liability insurance and whether 

coverage has lapsed.   

Also found on the site are all disciplinary decisions since 1999; the Board’s 

treatise on professional ethics; links to the Rules of Professional Conduct and the 

procedural rules governing disciplinary proceedings and registration; bar counsel’s 

annual reports; and the collection of articles by staff on ethical issues.  In addition, a 

“News and Announcements” section includes updates on matters of interest relating to 

professional responsibility and the disciplinary process, including recent articles and 

descriptions of and links to rule changes.   

Finally, with online registration having become mandatory at the start of FY2017, 

the website provides links for registration renewal, registration for new attorneys, 

registration for in-house counsel, and registration for those seeking admission pro hac 

vice.  The website also provides forms for the less frequently used categories of attorneys 

on pro bono inactive and retired status, foreign legal consultants and admission pursuant 

to Supreme Judicial Court Rule 3:04.    

Facilitating Continuous Improvement 

The Office of Bar Counsel and the Board of Bar Overseers remain committed to 

fairness to both lawyers and consumers.  With the assistance of the Board and the Court, 

bar counsel works with the bar to ensure public confidence in the disciplinary process.  

Mutual success in this respect is shown by the exceptional cooperation that ACAP 

receives from attorneys, and by the participation of lawyers and other volunteers as Board 

members, as hearing officers for disciplinary proceedings, and as commissioners for 
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deceased, disabled or disciplined attorneys.  Bar counsel seeks feedback from consumers 

and members of the legal profession concerning the efficacy of his office’s procedures 

and the responsiveness, professionalism and competence of his staff.   
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