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IN RE: PAUL ALAN MANOFF

MEMORANDUM OF DECISTION

This matter came before me on an information and
recommendation of the Board of Bar Overseers (board) that the
respohdent be suspended'from the practiqe of law in the
Commonwealth for. a period of one~year and one day for multiple
instances of neglect of}his clients, causing harm to the clients,
and the respondent's failure to cooperate with bar counsel in the
course of the investigation and to comply wiﬁh an order of
administrative suspension. See S.J.C. Rule 4:01, § 8(6). A
hearing committee of the board had recommended thaﬁ the
respondent be suspended frém the practice of law for six monthg,
with conditions. Bar counsel initially sought a suspension of
six months and one day, with the additional requirement of a
reinstatement proceeding. At the hearing before me, bar counsel
accepted the board's recommended sanction.

The respondent does not contest the findings of fact on



" which ﬁhe‘board‘s recommendation is bééed. Therefore, ﬁhe sole
'question before me is fhe appropriate sancﬁion to be imposed.

For the reaéons exblained below, I éoncludé that the board's
iecommendation is correct, and the appropriate sanction is a
suspension from the practice of law in the Commonweélth for one
yvear and one day, which necessarily will require that the
respondent apply for reinstatement at the end of that period, and
demonstrate to the satisfaction of the board that he is fit to
regume the practice of law.

1. Factg. I summarize the findings of fact adopted by the

board} as sgtated, the respondent does not conﬁest‘;hem. The
respondent was admitted to the Massachusetts bar on June 11/
1975, He was administrativély suspended from the practice of law
on April 16, 2014, for'ﬁon—booperation with bar counsel's |
investigation, and has remained suspended éiﬁce'that time.

The misconduct at igsue involved the respondent's neglect of
two client matters, in violation of Mass. R. Prof. C. 1.1,
1.2 ta), and 1.3; failure to commﬁnicate with two clients, in
violéhion of Maséﬂ R. Prof. C; 1.4 (a) and (b); failure to return
the unearned portion of his fee to one client, in violation of
Mass. R. Prof. C. 1.16 (d); failure to comply with an order of
administrative suspénsioﬁ, in violation of Mass. R. Prof.

C. 3.4 (a), 8.4 (d) and (g), and S§.J.C. Rule 4:01, § 17; and



misrepresentations to two clients in an effort to conceal his
neglect, "in violation of Mass. R. Prof. C. 8.4 (c).

a. Wilgson matter. With respect to the first matter, in

November, 2009, the respondent agreed-to répresént Antone ‘Wilson
in a wroéngful termination action against Wilson's fofmer‘
employer, the bepartment of State Police. Befween November,
2009, and June, 2010, Wilson paid the respondent a total of
$7,000 as a retalner. In December, 2009, ﬁhe regpondent filed a
complaint against Wilson's employer, pursuant to‘G. L. ¢. 151B,
in thé‘Superior Court.

In October, 2011, the State police served interrogatories on
Wilson by mailing them to the. respondent. The respondent failed
to respond within the forEy»five day period statutorily provided.
In January, 2012, the State police sexrved a fiﬁal‘request for
énswers to interrogatories, to which the respondent again failed
to respond. In February, 2012, the State pélicé filed a motion
to dismisg, to which the respondént again failed to-regpond. The
respondent sent oppésing counsel Wilson's answers to
interrogatories in March of 2012, but did not inform the court
that he had done so and did not oppose the motion to dismiss.
Later that month, the Superior Court judge entered a judgment
digmigsing Wilson's case. In April, 2012, the reégpondent served

on opposing counsel a motion for relief from judgment, but failed



to file ‘it in the Superior Court.

Wilson had had difficulty reaching the respondent from
December, 2011, through February, 2013, and was unaware -that his
- case had been dismissed, as'the respondent intentionally
misrepresented to Wilson that the matter was still on-going. It
was not until December, 2013, that the respondent.informed Wilson
that his case had been dismissed. In April, 2014, the respondent
filed a motion for relief in the Superior Court, and .the motion
was allowed. In June, 2014, the State'police filed a motion to
reccensider, which also was allowed. Wilson, acting pré se, thén
filed a motion for reconsideration that was denied as untimely
because it had not been filed within one yéar of the entry of
4udgment. - By that time, the respondent had,beéﬁ administratively
suspended from the practice of law.

'Wilgon paid the respondént'ap initial retainer of $5,000 at
the beginning of the repreéentation.’;After7the respondent f£iled
the complaint,” Wilson paid3ﬁim an additional $2,000. The only
wérkithe'respondent pgrformed on Wilson's behalf was filing the
cotiplaint and his subsequent inadequate Filings to ‘réctify the
dismisaalzof'the'complaint that resulted from hiS'heglect."The
respdndent has not refunded Wilson any'ambunt from the $7,000

retainer paid.

‘b, Delouchrey matter.® In Septémbér, 2005, DeLouchrey



retained the respondent to represent .her in:connection with a
saxual harassment and retaliation claim againét her formex
employer. The respondent filed a G. L. c¢. 151B complaint in the
Supe;iqx,@ourt, seeking- damages and,atforney's'fees. The matter
proceeded: to trial and a jury‘found in favor of DeLouchrey; hex
employer,aﬁd;hgr_formeg supervisof‘were,ordered to pay damages
and attorney's fees.

The employer appealed and the Appeals Court affirmed the
judgment, ;but the respondent failed to provide.the court with any
documentation of his fees and costs. Upon receipt of a notice of
rescript from the Appeals Court, the respondent did nmot file a
motion for execution of judgment and failed to request and récord
An execuftion ‘against the employer's real property. He also
failea‘toAreépond'tb DeLouchrey's inquiries. The employer -

u1timatéiy went out of business without paying the judgment.

¢, Adminigtrative susperision. ‘In April, 2014, following
the investigation of thé Wilson matter, in the course of which
the réépondent failed to respond, without good cause, to
inquiries from bar counsel, bar counsel filed'a petition seeking
administrative suspension of the respondent. On April 16, 2014;
this court igsued af order of immediate administrative
Suspenision. ‘To date, the respondent hds yet to respond to bar

Gounsel, and, therefore, has failed to ' comply with the order of



administrativé suspension'that he cooperate with bar counsel's
in%eséigafioh.’

C éf'xDiééﬁséipn.‘ Aé‘étated, théngésﬁén&ené does:ﬂot dispute
tﬁé"fiﬁdiﬁgs.df fait addptea by the board. The sole question is
tﬁe’pfoper diséiﬁlihary éancﬁion. Bar counsel's information
4réé6ﬁﬁénded a'éuspénsioﬁ from the praéticejof law for six months
éﬁd‘éﬁe daf[ wiéh %.reéui;éﬁenf of'a.reinSQAtemeﬁt hearing;
whereés the board sought a suspension.éf one year and one day.

At the hearing.before me, bar counsel expressed gatisfaction with

a suspension of one year and one day.

a. Standard of review. "We generally afford substantial
deference to the board's recommended disciplinary sanction.!

Matter of Griffith, 440 Mass. 500, 507 (2003). At the same time,

the disciplinary sanction imposed should not be "markedly

disparate from judgments in comparable cases." Matter of Foley,

439 Mass. 324, 333'(2003), quoting Matter of Finn, 433 Méss. 418,
422-423 (2001). The "primary concern in bar discipline cases is
'the effect upon, and perception of, the public and ‘the bar,' and
we mﬁst therefore consider, in reviewing the board's recomménded
sanction; 'what measure of discipline is necessary. to protect the

public and detexr other attorneys from the same behavior.'®

Matter of Lupo, 447 Mass. 345, 356 (2006), quoting Matter of

Finnerty, 418 Mass. 821, 829 (1994) and Matter of Concemi, 422




Masg. 326, 329 (1996). Nonetheless, the "each case must be
decided on its own merits and evéry offending attorney must
receive the discipline most appropriate in the circumstances,

Matter of Foley, supra, quoting Matter of the Discipline of an

Attorney, 392 Mass. 827, 837 (1984).

b. Appropriate sanction. This case presents a combination

of different types of misconduct by the respondeht, in unrelated
client matters. The respondent neglectéd two client matters,
resulting in significant harm to the clients, failed fo‘
communicate with the clients about thé status of their matters,
despite thelr requests that he do so, made material
misrepresentations to the clients in an effort fo conceal his
neglect, failed to return the unearned poxtion of his fee to one
c¢lient, and failed to comﬁly with an order of administrative
guspension. Although it is therefore challenging to find a
precisely'comparable case, involving an identical combination of
misconduct, ﬁ[tJhe court 'need not endeavor to find perfectly
analogous caseg, nor must we concern ourselves with anything less
than marked disparity in the sanctions imposed.'" See Matter of

Doyle, 429 Mass. 1019, 1014 (1999), quoting Matter of Hurley,

418 Mass. 649, 655 (1994). We turn to examination of roughly
analogous cases involving neglect of client matters, in

combination with other misgconduct,



In Matter of Brunelle, 29 Mass. A&t‘y'Disc. R. 62 (2013), an
attorney was ordered suspendéd froﬁ the practice of law fér six
months, with imposition of that suspension stayed for two years,
on conditions, for meglécting one client's matter and failing to
keep the client accurately‘ihformed about ﬁhe sﬁatus of her case..
The record iﬁ that case does not suggest that the respondent
failed to comply with an order of administrative suspensioﬁ or
failed to return the unearned portiomn of hisg fee.

In Matter of O'Comnor, 21 Mass. Att'y Disc. R. 525 (2005),

an attorney was suspended for a period of six moﬁths for
neglecting two clieﬁt casés and making negligent and intentional
misrepresentations as to the status of those cases to'his client
and to bar counsel.- In aggravation, the respondent in that case
previously Had received an admonition’

Tn Matter of Scannell, 21 Mass. Att'y Disc. R. 580 (2005))

an attorneéy was suspended from the practice of law for one yéar
and one day fér‘his neglect of thrée client métters,'failure to
provide competent representation, Failire £6 act with reasonable
diligence, and failure to communicate adequately with his clients
about the status of their matters, which caused harm (court
ordered sanctions) to one ¢f the clients. 1In aggravation, the
respondent ‘in that case had a history of a public énd‘privatel

reprimands (including for failure to cooperate with bar cdunsel).



_In Mq;terwqf Kane, 13 Mass. AFt@y Disc? R. 321, 325:(1997){
thg board copcluded that.the,proper.sanctiqp for ngglecting
client.interests was a public reprimand. ;p'that case, tﬁe
respon@engAﬁgiled diligently to represent a client and to .
qommunicate adequately’with the clignt. Ag. the 5oard ngﬁed,
%Qweyer,.the;qlignt "was not‘ultimate}y harmed.ﬁ

These'céses demonstrate that' for what may appear to be
similar violations of the same disciplinary ruleg, varying'
sanctions have been imposea depending on the specific
circumstances, from public reprimand, to a six-month suspension,
stayed on conditions, to suspénsion‘ﬁor one year and one day,
thereby requiring reinstatement proceedings. Notably, however,
in addition to neglect of client matters, resulting iﬁ harm to
the clients, failing to communicate with two clients, making
misrepresentations-to those clients, and failure to cooperate .
with bar counsel, combinations of misconduct which have warranted
the sanctions'discussed above, the resgpondent's misconduct here
included the failure to return the unearned portion of the
retainer paid by one of his'élienﬁs.‘

While that, standing alone, might warrant 'a public

reprimand, see Matter of Garabedian, 415 Mass. 77 84, 85 (1993),
in conjunction with other misconduct, spending unearned retainer

fees, misuse of retainers, and failure to réturn the unearned

9



portion of a retainer, have in some circumstances, in conjunction
with other misconduct, warranted a suspension of one %ea¥‘or one
year aﬁd one aay.“See, e.g., Matter of Pudlo, 460 Mass. 400
{2011) (cneﬂyeaf sus?ensioﬁ, with éix montﬁs-sﬁayéd, for failure
to make proﬁefIIQLTA accounﬁing,'failure talcfedit accurately all
éiiemf retainers paid, cﬁmmingiing client aﬁd attorney funds,
withdrawing and. spending unearned portiong éf feeé from IOLTA
account, and failing‘fully to aécount for expeﬁses incurred where

fees were WithdraWn); Matter of Hopwcod, 24 Mass. Att'y Disc,

Rep. 354 (2008) (one-year suspension for intentional misuse of
client's retainer, failing to refund the unearned portion of a
fetaiﬁer[ and failing to cooperate with bar counsel); Matter of
Morgan, 17 Masg. Att’y Disc. Rep. 437 (2001)-(suspensidn of one
year and one day for multiple failures to return. unearned portion
of retainers, failure to turn over client files, ‘neglecting
client matters; failing to'comﬁunicaté wiﬁh clients, admission tﬁ
criminal misgconduct (driving under the influence), and failure to

éooperate with bar counsel); Matter of Okai; 11 Mass. Att'y Digc.

Rep. 1857(1995) (one-year suspension -for, among other
disciplinary violation®, neglect of client matters,
miéfeprésegtatiom to clients, commingling of gclient funds,
spendihg unearﬁéd‘pbitioﬁs of fees in advance of befforminglﬁofk

for -which fees- were advanced, failing to refund unearned portions
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of fees, and failing to cooperate with bar counsel's

investigation) .

In Matter of Shar_if, 459‘MaSSA. 5‘58,'56]8—571. (2011), the full
céqu'explained.the reason that retention pg uneafnéd retainers
does not warrant the presumption of aisbarmgnt or‘indgfinite
suspgnsion;;hat would arise if an attorney intentionally misuses
client funds that the attorney was holding for the .client in an
IOLTA account that were never expected to be earned. The court
noted the “difficulty of distinguishing "advance fee retainers®
that belong to the c¢lient until earned and “classic retainers™®
that'are,paia to an'attorﬁey, after congultation, to ensure that
attdrney's future services, and where the attorney is "paid a
reasonsble compensation for being so bound." In that case, the
attorney was suspended for. three years, with bné'yéar stayed, for
intentional misuse of a client's’ advance feée and failing to
jeturﬁ‘thé unearned portion of the fee,.resulting in depri§atioﬁ
to-the client, in cohjunction with ﬁultiple'instances of
miéfépresentations to clients and £o6 bar counsel, and multiple
ingtances of meglect of client matters and mishandling of qliént
matters, where, in mitigation, the attorney was suffering from
depregsion at the time of some of the misconduct. See id.

‘The harm to the clients from the regpondent's neglect, and

higfailure to return the unearned portiori of his fee to one
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¢lient, eouwisels that a siXx-month susgpension-would be
inappropriate in- these circumétanées." Congidered together, the
resﬁondentksvmultipie types of miscon&udt require a sanction more
in line with these cases involving mispse of unearned retailners,
in addition- to neglect’of‘ciient matters. Moreover, in’
aggravation; - the regpondent has'a'history‘of7prior discipline (a
public rebrimand)'for inadequacies in accounting and
recordkeeping for his IOLTA account, and comingling éf client
funds with personal funds in his and his wife‘é jbint‘bank
account, resulting in negligent and unintentional temporary

misuse of client funds. See Matter of Manoff, 29

Mass. Att'y Disc. R. 421 (2013).

" Taking into account all of the above, I conclude that the
appropriate sanction is a suspension from the practice of law for
one year and one day; a suspension of that length will itself
necessitate.that,the respondent apply for reinstatement; See
S.J.C. Rule 4:01, § 18(2)(c). This sanction is not markedly
different from the sanctions imposed in. similar cases. It takés
into account that the réspondent's initial neglect of the client
matters was as a result of carelessness rather than an intent to
cause harm, while at the =game time fulfilling theé purpose éf
protecting the public and the public's view of the'barf

3. Conclugion. Accordingly, an order shall enter
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suspending the respondent from the practice of law in the
Commonwealth for a period of one year and one day.
By_the Court
/6a~&na—/&fﬁg.

-B—érbara' X. (lenx
Associlate Justice

Entered; March 4, 2016
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